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September 9, 2026 

Submitted via www.regulations.gov 

U.S. Citizenship and Immigration Services 
Department of Homeland Security 
5900 Capital Gateway Drive 
Camp Springs, MD 20746 

Re: DHS Docket No. USCIS-2026-0199, Affirmative Asylum Referrals Without 
Interview 

Dear U.S. Citizenship and Immigration Services: 

Safe Passage Project respectfully submits this comment in strong opposition to the Department of 
Homeland Security's interim final rule, Affirmative Asylum Referrals Without Interview (the "IFR"), 
effective July 28, 2026. 1  The IFR permits U.S. Citizenship and Immigration Services (USCIS) to refer 
affirmative asylum applications to the Executive Office for Immigration Review (EOIR) without first 
conducting an asylum interview. It applies immediately to pending applications as well as new filings, 
including those  for unaccompanied alien children (hereinafter “unaccompanied children,” 
“unaccompanied child” or “UCs”), except that USCIS may not use the one-year filing deadline as the basis 
to refer a child's application.2 

For unaccompanied children, the IFR is not a minor scheduling adjustment with minimal impact. It 
eliminates the principal mechanism through which Congress's assignment of initial jurisdiction to USCIS 
becomes meaningful: an individualized, non-adversarial opportunity for a trained asylum officer to hear 
the child, clarify a written application, assess age- and trauma-related barriers to disclosure, and decide 
whether the child should receive asylum. Under the new IFR, the presumption that each unaccompanied 
child asylum applicant is entitled to such an asylum interview no longer exists. As a result, the most 
vulnerable and traumatized individuals imaginable – young children who have fled their countries without 
a parent or legal guardian to seek asylum – will inevitably be deprived of the right, recognized by Congress, 
to have their asylum cases be heard in the first instance by a properly trained and non-adversarial 
adjudicator. 

Safe Passage Project recommends that DHS immediately suspend implementation of the IFR; withdraw 
the IFR as written; restore the preexisting interview requirement; and undertake notice-and-comment 
rulemaking. At minimum, DHS must categorically exempt from this new rule all applicants who were 
unaccompanied children or under 18 when they filed for asylum; protect pending cases and reliance 

 
Safe Passage Project thanks Ara Takyi for her thoughtful analysis and research in drafting this comment. 
 
1 Affirmative Asylum Referrals Without Interview, 91 Fed. Reg. 47,101 (July 28, 2026) (interim final rule) (codified at 8 C.F.R. pt. 
208). Comments are due September 28, 2026. 
2 91 Fed. Reg. at 47,102, 47,110, 47,113; 8 U.S.C. § 1158(a)(2)(E). 
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interests; and require notice, an opportunity to supplement, a child-appropriate interview, merits-first 
review, and reasoned written findings before any referral.  

Executive Summary 

The IFR should be withdrawn for five independent and mutually reinforcing reasons. 

1. It conflicts with the Trafficking Victims Protection Reauthorization Act (“TVPRA”). Congress gave 
USCIS initial jurisdiction over every asylum application filed by an unaccompanied child. A paper-
only screening that ends in summary transfer to EOIR on a broad range of grounds that need not 
be disclosed deprives that assignment of practical content and frustrates the statute's protective 
design. 

2. It is unlawful under the Administrative Procedure Act (APA). The rule changes the forum, process, 
evidentiary opportunity, legal burdens, timing, and consequences facing hundreds of thousands 
of applicants. Those grave substantive effects cannot be insulated from pre-promulgation notice 
and comment by labeling the rule procedural. The foreign-affairs exception is also inapplicable. 

3. It is arbitrary and capricious. DHS acknowledges that non-adversarial interviews can be especially 
important for disclosing sensitive facts, but the agency did not analyze the rule's effects on 
children, trauma survivors, applicants with disabilities, or those with limited literacy or lacking 
counsel. It assumes interviews are duplicative while conceding that some referred cases could 
have been granted. It shifts work into an immigration court system with 3.47 million pending cases 
without demonstrating system-wide efficiency.3 

4. It fails to comply with the Immigration and Nationality Act (“INA”). The statute contemplates an 
interview or hearing in each asylum case and permits asylum as a matter of discretion only for a 
person first determined to be a refugee. The IFR permits paper referral on the merits or on 
discretionary grounds without an eligibility determination and without ensuring that EOIR will 
provide a merits hearing. 

5. It will cause concrete and preventable harm. Children frequently disclose abuse in fragments, do 
not understand legal relevance of facts, and require time and developmentally appropriate 
questioning. Removing the interview will predictably convert incomplete disclosure into adverse 
legal consequences, increase unnecessary removal proceedings, strain counsel and pro bono 
capacity, and place children at greater risk of return to persecution. 

Organizational Interest and Experience 

Safe Passage Project is a nonprofit legal-services organization committed to ensuring that no immigrant 
children living in New York City and Long Island face the immigration system alone. To that end, it  provides 
free legal assistance and social work support to immigrant youth, most of whom have arrived in the United 
States as unaccompanied children under the age of 18 after fleeing life-threatening and traumatic 

 
3 EOIR, Pending Cases, New Cases, and Total Completions (data generated July 24, 2026) (reporting 3,469,569 pending cases 
through FY 2026 Q3). See https://www.justice.gov/eoir/media/1344791/dl 
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conditions in their countries of origin. The population it serves includes children who are homeless; 
children in foster care; children who have fled political violence, gang violence, gender-based violence, 
and sexual violence in their home countries; children who have experienced parental abuse, 
abandonment, and neglect; and children who have been subjected to forced labor and trafficking. 

Safe Passage Project’s attorneys and social workers know from direct experience that a child's asylum 
claim is rarely presented in a complete, linear narrative. Children may lack words for what happened to 
them, fear retaliation, feel shame, minimize abuse by trusted adults, confuse chronology, or fail to 
understand why harm to a parent or relative may be legally relevant to them. Trust develops gradually. A 
child may disclose critical facts only after repeated meetings and may communicate differently when 
questioned by a trained, non-adversarial officer rather than by an adversarial government trial attorney 
in a contested courtroom. 

The following anonymized accounts of Safe Passage Project clients illustrate the profound human stakes 
involved. Each of the examples below provides an account of a Safe Passage Project client who has filed 
or will file an asylum application with USCIS as an unaccompanied child. Initials used in place of names 
and identifying details have been limited to protect client identities. 

K. A teenage girl from Guatemala, K. endured horrific physical and sexual abuse by her own father 
beginning at age six, including being forced to engage in child pornography. She continues to 
experience nightmares and flashbacks and has severe difficulty discussing the abuse she suffered. 
Her asylum-preparation meetings with counsel were the first time she had ever disclosed the sexual 
abuse she suffered out loud. A trauma-informed, non-adversarial interview was particularly 
important in this case to allow K. to safely and fully disclose what had experienced. 

W. After undergoing female genital mutilation at age 10, W., now 19, fled Guinea after her uncle and 
legal guardian attempted to force her to marry a cousin in his 40s who had repeatedly sexually 
assaulted her when she was a child. Her claim requires painful disclosure of sexual violence inflicted 
by trusted family members. 

Z. and F. The brothers, now 19 and 20, fear return to Honduras after their uncle shot and repeatedly 
stabbed their parents, causing their gruesome mutilation and deaths. Both brothers have been 
diagnosed with anxiety and depression. Trauma may affect memory, sequencing, demeanor, and the 
ability to recount graphic family violence consistently. 

C. A 19-year-old from Honduras, C. experienced harassment, death threats, and violence by gang 
members who targeted her as a young girl without familial protection. She finished high school in 
Brooklyn, became a mother in July 2026, and has been diagnosed with post-traumatic stress disorder 
and depression related to her experiences in Honduras. Absorbed in her new baby and still recovering 
from the birth, she struggles to recount the traumatic facts of her asylum claim. 

H. A 17-year-old Garifuna girl from Honduras, H. faced repeated gang death threats in retaliation for her 
father's refusal to sell drugs. A child may not be able to independently identify the causal connection 
between violence directed at them on account of a parent or relative’s actions or status. 
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T. A 19-year-old from Senegal, T. experienced violence from police and neighbors after his mother was 
imprisoned for speaking against government corruption. His mother remains imprisoned and he fears 
for her life on a daily basis. T. is in foster care in New York City and has been diagnosed with PTSD. A 
child like T. may be particularly frightened to disclose details of government persecution when a 
beloved parent remains at risk in the government’s custody. 

R. A teenage girl from Honduras, R. was abandoned by her parents as an infant and sexually abused at 
approximately age 12 by two trusted adults, including an uncle who entered her room while she slept. 
After reuniting with her mother in the United States, she experienced further physical abuse. Her 
mother now lives in Honduras and has threatened to beat R. if she ever returns. Because her claim 
involves traumatic abuse by relatives and trusted adults, developmentally appropriate, neutral, non-
judgmental questioning is vital to enable this young person to tell her story. 

J. A child from Venezuela, J. lived in an isolated community where his mother and stepfather were the 
only open supporters of the political opposition. Armed pro-government agents cut the family's 
utilities, damaged their home, assaulted J.’s stepfather, and threatened to lock the family inside and 
burn them alive. An agent slapped J., then about 12, and told him his mother would be killed. The 
same forces kidnapped J.'s uncle and subjected him to electric shocks so severe that both legs were 
amputated. J. was deeply traumatized after seeing the physical effects of his uncle’s torture. A child 
may recount these events in fragmentary fashion, without independently recognizing their political 
significance or being able to explain how harm to family members ties to harm directed at the child.4 

These accounts demonstrate why the interview cannot be treated as expendable duplication, or dismissed 
as a procedural adjustment that has minimal impact on the adjudication of an asylum case. The interview 
is often the first government proceeding structured to elicit what the application form cannot capture. It 
allows a trained officer to ask concrete, age-appropriate follow-up questions; distinguish trauma-related 
difficulty from evasion; identify legal theories not apparent to a child; and consider whether seemingly 
isolated events form a pattern of persecution. The asylum interview is a vital component of Congress’ 
statutory scheme to provide protection to unaccompanied children, and removing it runs directly contrary 
to statute. 

I.  Summary of the Interim Final Rule's Scope and Changes 

Among other things, the IFR currently permits DHS to: 

• Authorize an asylum officer to refer an affirmative asylum application to the Executive Office 
for Immigration Review (EOIR) without interviewing the applicant, based on the written 
application alone.  

• Permit paper-only referral when the officer concludes that the applicant is barred from 
applying for asylum, barred from receiving asylum, ineligible on the merits, or undeserving of 
asylum as a matter of discretion. 

 
4 See Hernandez-Ortiz v. Gonzales, 496 F.3d 1042, 1046 (9th Cir. 2007) (explaining that injuries to family members must be 
considered from a child's perspective and may be relevant to whether the child suffered persecution). 
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• Remove regulatory language recognizing an applicant's right to an interview before USCIS 
grants, denies, or refers the application, and remove language tying the asylum officer's 
examination of the applicant to an interview. 

• Allow an officer to refer a case on discretionary grounds without first determining that the 
applicant satisfies the statutory definition of a refugee or is otherwise eligible for asylum. 

• Eliminate the requirement that a referral letter include USCIS's credibility assessment, thus 
reducing transparency about whether perceived omissions, inconsistencies, or demeanor-
based assumptions influenced the referral. 

• Apply the new process immediately to applications pending on July 28, 2026, unless USCIS had 
already scheduled an interview, as well as to later-filed applications; and permit USCIS to 
identify categories for no-interview referral through future guidance based on evolving trends 
and agency priorities.5 

Collectively, these changes will transform USCIS's affirmative asylum process from one that guarantees a 
non-adversarial opportunity to testify into a paper-screening process that will effectively send the 
majority of applicants directly into adversarial removal proceedings. For unaccompanied children, the 
changes would eliminate their only guaranteed opportunity for a trained asylum officer to build rapport 
with them, ask them age-appropriate follow-up questions, recognize trauma-related gaps or 
inconsistencies, and help the child explain facts whose legal significance the child may not understand. 
The changes would make the completeness of a child's written filing potentially dispositive; apply new 
consequences to cases prepared in reliance on an interview; obscure the reasoning behind referrals; and 
shift children, counsel, and adjudicative work into an already overburdened immigration court system 
where children have no right to government-appointed counsel. 

The rule reaches applications pending on its effective date unless an interview had already been 
scheduled, as well as later-filed applications. DHS estimates that approximately 132,167 future applicants 
each year may be referred without interview based on filing or grant bars or discretion. It identifies at 
least 444,724 pending cases potentially affected by the one-year deadline alone and provides no estimate 
for applications that may be referred based on the merits.6 Thus, the population subject to paper-only 
referral is both enormous and indeterminate. 

The rule also delegates to USCIS future authority to select categories for no-interview referral through 
policy guidance based on "evolving trends and agency priorities." 7  Neither the regulation nor the 
preamble supplies child-specific criteria, a guarantee of mandatory notice before referral, a guaranteed 
request for evidence (RFE), a response period keyed to the circumstances of a child, supervisory review, 
or a requirement that the officer explain why an interview would not materially assist adjudication. 

DHS states that applicants can voluntarily supplement their records and that USCIS may issue an RFE, but 
it expressly contemplates referral without either an interview or an RFE. 8  A public web alert is not 

 
5 91 Fed. Reg. at 47,102-03, 47,128; 8 C.F.R. §§ 208.4(a), 208.9(a)(2), 208.10, 208.14(c), 208.19. 
6 91 Fed. Reg. at 47,103, 47,118. DHS states that the 444,724 estimate concerns the one-year filing deadline and does not 
estimate merits-based referrals. 
7 Id. at 47,103, 47,118. 
8 Id. at 47,112-13 (explaining that some pending applications may be referred without interview and without an RFE). 
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individualized notice. It cannot identify the officer's concern, tell a child which facts the officer considers 
missing, or establish a predictable deadline around which counsel can plan trauma-sensitive preparation. 

Finally, referral is not a neutral or merely administrative transfer. It initiates removal proceedings in an 
adversarial forum; exposes the applicant to additional forms, deadlines, contested evidentiary 
presentation, and possible appeal; and is likely to accelerate contact with immigration enforcement and 
detention. A child has a statutory privilege to retain counsel at no expense to the government, not a right 
to appointed counsel.9 The procedural forum therefore changes the practical likelihood that a child will 
ever have the opportunity to fully present their asylum claim. This is doubly true in light of the fact that, 
mere days after the IFR was released, the U.S. Department of Health and Human Services made the 
decision not to renew a representation contract that enabled an experienced network of legal providers, 
including Safe Passage Project, to represent children in their asylum claims. This elimination of federal 
funding has caused thousands of unaccompanied children to lose access to legal counsel, thereby further 
raising the likelihood that they will never have the opportunity to present their asylum cases.10 

II.  Unaccompanied Children Are Entitled to Heightened Protections in 
Applying for Asylum Under U.S. Law 

 
The definition of an “unaccompanied alien child” is found at 6 U.S.C. § 279(g)(2) and comprises individuals 
under 18 years old without lawful immigration status who have no parent or legal guardian in the United 
States available to provide care and physical custody. Recognizing the unique vulnerability and special 
needs of UCs, in 2008 Congress enacted the William Wilberforce Trafficking Victims Protection 
Reauthorization Act (TVPRA), Pub. L. 110–457, 122 Stat. 5044. Among a host of other protections for 
unaccompanied children, the TVPRA grants USCIS initial jurisdiction over their asylum applications. TVPRA 
§ 235(d)(7)(B), codified at 8 U.S.C. § 1158(b)(3)(C), INA § 208(b)(3)(C) (“An asylum officer . . . shall have 
initial jurisdiction over any asylum application filed by an unaccompanied alien child . . . .”). Thus, while 
the default rule for individuals in removal proceedings is that the immigration court has exclusive 
jurisdiction over their asylum applications, see 8 CFR § 208.2(b), the TVPRA creates an explicit statutory 
exception to that rule for unaccompanied children. As the Board of Immigration Appeals (BIA) has 
recognized, “unaccompanied alien children have a statutory right to initial consideration of an asylum 
application by the DHS.” Matter of J-A-B- & I-J-V-A-, 27 I&N Dec. 168, 169 n.2 (BIA 2017). 

The jurisdiction provision is unambiguously explicit and direct: "An asylum officer . . . shall have initial 
jurisdiction over any asylum application filed by an unaccompanied alien child." 8 U.S.C. § 1158(b)(3)(C). 
Congress did not merely designate USCIS as a routing office. It selected a specialized, non-adversarial 
benefits adjudication as the first decision-making forum for children who otherwise may already be in 
removal proceedings. The IFR neutralizes the effect of that clear Congressional directive whenever USCIS 
refers a child's application after a cursory paper review. An agency cannot meaningfully exercise initial 

 
9 8 U.S.C. § 1229a(b)(4)(A); 8 C.F.R. § 1240.10(a)(1)-(2). 
10 See Chiara Eisner, More than 25,000 children lose previous legal protections as federal contract ends, NPR (August 1, 2026), 
available at https://www.npr.org/2026/08/01/nx-s1-5913679/immigrant-children-lawyers-trump-administration.  

https://www.npr.org/2026/08/01/nx-s1-5913679/immigrant-children-lawyers-trump-administration
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jurisdiction over the asylum claim if it is permitted to summarily refuse to interview the child and transfer 
the case to the adversarial forum that Congress explicitly displaced as the initial adjudicator. The 
distinction is particularly stark for children already in removal proceedings. Before passage of the TVPRA, 
EOIR would have adjudicated their applications in the first instance. Under the IFR, the new paper referral 
scheme recreates that same result for every child whom USCIS declines to interview. 

III.  Restricting Access to Asylum Interviews for Unaccompanied Children 
Contravenes the TVPRA's Purpose of Ensuring Greater Protections 
for Unaccompanied Child Asylum Seekers 

A. Congress deliberately created a distinct, child-protective asylum process for 
unaccompanied children 

The TVPRA did not merely exempt unaccompanied children from one generally applicable procedural rule. 
Congress enacted a coordinated set of protections recognizing that children navigating the immigration 
system alone are uniquely vulnerable and cannot fairly be treated as miniature adults. Among other 
protections, the TVPRA exempted unaccompanied children from the safe-third-country bar and the one-
year filing deadline; gave asylum officers initial jurisdiction over every asylum application filed by an 
unaccompanied child; directed the government to facilitate access to counsel to the greatest extent 
practicable; required specialized training for federal personnel who have substantive contact with 
unaccompanied children; and mandated that regulations governing their applications account for their 
“specialized needs” in both the procedural and substantive handling of their cases.11 

The legislative record confirms the protective purpose of this statutory scheme. In urging passage, Senator 
Dianne Feinstein described unaccompanied children as “the most vulnerable immigrants” and stated that 
the United States has a “special obligation” to ensure that they are treated humanely and fairly.12 She 
explained that many such children know nothing about the American legal system, do not speak English, 
and have escaped traumatic circumstances including armed conflict, trafficking, forced prostitution, and 
threats or violence against family members (Safe Passage Project has in fact represented children facing 
each of these contemplated circumstances). Congress therefore acted to ensure that unaccompanied 
minors would be “treated as children and not as criminals,” rather than being forced to navigate an 
immigration system designed for adults.13  

 
11 TVPRA, Pub. L. No. 110-457, § 235, 122 Stat. 5044, 5074–81 (2008); 8 U.S.C. §§ 1158(a)(2)(E), 1158(b)(3)(C), 1232(c)(5), 
1232(d)(8), 1232(e). 
12 154 Cong. Rec. 24564–65 (2008) (statement of Sen. Feinstein). 
13 Id. at 24565. 
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Congress translated that purpose into concrete procedural protections. Section 235(d)(8) of the TVPRA 
provides that applications for asylum and other forms of relief from removal in which an unaccompanied 
child is the principal applicant “shall be governed by regulations which take into account the specialized 
needs of unaccompanied alien children” and address both the procedural and substantive handling of 
their cases.14 Section 235(e) likewise requires specialized training for federal personnel who work with 
unaccompanied children, including training directed toward identifying children for whom asylum or 
other humanitarian protection may be appropriate.15 These provisions demonstrate that Congress was 
concerned not only with whether a child could formally submit an asylum form, but also with how the 
government would identify, develop, and adjudicate the child’s asylum claim. 

The grant of initial jurisdiction to asylum officers must be read as part of this integrated protective scheme. 
Congress placed initial consideration of UC asylum applications with a corps of officers trained to conduct 
non-adversarial interviews, elicit relevant information, recognize trauma-related barriers to disclosure, 
and evaluate claims in a child-sensitive manner. The IFR effectively dilutes that statutory protection to the 
point of meaninglessness. That result cannot be reconciled with a statute expressly designed to ensure 
that UC procedures account for children’s specific developmental, psychological, and evidentiary needs. 

B. Referral without an interview deprives unaccompanied children of the meaningful 
initial consideration Congress assigned to asylum officers 

INA § 208(b)(3)(C) provides that an asylum officer “shall have initial jurisdiction over any asylum 
application filed by an unaccompanied alien child,” regardless of whether the application was filed under 
the ordinary asylum provisions or in expedited-removal proceedings.16 The provision is categorical. It does 
not merely authorize USCIS to receive the application, conduct a threshold paper screening, or decide 
whether another adjudicator should hear the claim. It assigns initial jurisdiction over the asylum 
application itself. The significance of that command becomes clear when it is read together with the 
asylum statute’s procedural requirements. INA § 208(d)(5)(A)(ii) directs that the asylum procedure “shall 
provide” for an “initial interview or hearing on the asylum application.”17 For applicants whose claims 
originate before USCIS, that initial proceeding is the asylum interview. For applicants whose claims fall 
within the immigration court’s original jurisdiction, it is a hearing. Congress’s later-enacted and more 
specific UC provision removes that choice for unaccompanied children: even when a child is already in 
removal proceedings, Congress assigned initial jurisdiction to an asylum officer. The resulting framework 
provides a clear mandate for an initial, non-adversarial consideration by USCIS, followed - if USCIS does 
not grant asylum - by de novo consideration in immigration court. 

 
14 8 U.S.C. § 1232(d)(8). 
15 Id. § 1232(e). 
16 8 U.S.C. § 1158(b)(3)(C). 
17 Id. § 1158(d)(5)(A)(ii) 
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The IFR impermissibly collapses those two stages into one. Under the IFR, an asylum officer may review 
an unaccompanied child’s papers, decline to conduct an interview, and refer the application directly to 
the immigration court based on supposed ineligibility, a statutory bar, or discretion. USCIS would thereby 
surrender its congressionally assigned role without developing the testimony necessary to determine 
whether the child qualifies for relief and without completing a merits adjudication capable of producing 
a grant on a fully developed record. Calling that referral a “decision” does not cure the defect. Jurisdiction 
must be meaningfully exercised. A paper review that merely determines that a child should be returned 
to immigration court does not provide the initial consideration Congress added through the TVPRA. If 
USCIS could satisfy § 208(b)(3)(C) simply by receiving a UC application and routing it back to EOIR, the 
initial-jurisdiction provision would accomplish virtually nothing for children already in removal 
proceedings. Congress did not direct UCs’ applications to USCIS merely to permit USCIS to send them back 
unheard. The governing interview regulation underscores the point because it identifies the purpose of 
an asylum interview as eliciting “all relevant and useful information bearing on the applicant’s eligibility 
for asylum.”18 That elicitation function is not incidental to the initial adjudication of a child’s claim; it is 
what makes the adjudication meaningful. A request for evidence is not an adequate substitute. It asks a 
child, or counsel if the child is fortunate enough to have representation, to identify and supply information 
whose factual or legal significance the child may not understand. Nor is a later immigration court hearing 
an equivalent substitute. It occurs in the second, adversarial forum, under examination and cross-
examination, after the child has already lost the distinct initial process Congress selected. 

As if this were not enough, the IFR’s treatment of UCs confirms the conflict. DHS concedes that 
unaccompanied children cannot be referred without interview based on the one-year deadline, but 
expressly permits their referral on supposed merits, bar, and discretionary grounds. Those determinations 
require precisely the individualized factual development, credibility-sensitive inquiry, and contextual 
evaluation that cannot reliably be conducted based on a child’s written application alone. The agency 
therefore preserves the UC protection where it has little practical work to do while eliminating it where 
Congress’s child-protective process matters most. Congress created initial asylum-officer jurisdiction 
because ordinary immigration court procedures were not sufficient as the only forum for unaccompanied 
children. The IFR cannot lawfully convert that express safeguard into a ministerial paper-screening step. 
At minimum, every UC asylum application within USCIS’s initial jurisdiction must receive a non-adversarial 
interview and meaningful consideration by an asylum officer before the application may be referred to 
EOIR. 

IV.  USCIS Does Not Have Authority To Fundamentally Restructure the 
Two-Part Asylum System That Congress Created For Unaccompanied 
Children 

A. The INA requires a meaningful initial interview or hearing, not the mere possibility 
of a later proceeding 
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The INA does more than prescribe when an interview or hearing should occur. Section 208(d)(1) 
specifically directs the government to establish “a procedure for the consideration of asylum 
applications,” and § 208(d)(5), captioned “Consideration of asylum applications,” identifies the essential 
stages of that procedure. It provides that, absent exceptional circumstances, “the initial interview or 
hearing on the asylum application shall commence” within 45 days; that final administrative adjudication 
ordinarily shall be completed within 180 days; and that any administrative appeal must follow the 
resulting decision. 19  Read together, these provisions establish an adjudicatory sequence: an initial 
interview or hearing, a final administrative adjudication, and any ensuing appeal. 

DHS nevertheless interprets § 208(d)(5)(A)(ii) as making only the 45-day timeframe conditional, while 
leaving the government free to dispense with the interview or hearing altogether. Under DHS’s reading, 
the statute effectively would say that if the government elects to provide an interview or hearing, it should 
endeavor to do so within 45 days. But Congress did not write that language. It directed that the asylum 
procedure “shall provide” that an initial interview or hearing “shall commence,” subject only to an express 
exception for exceptional circumstances.20 The words “initial,” “interview,” and “hearing” must be given 
effect; they describe a required adjudicatory event, not merely an aspirational deadline for an event the 
agency may decline to provide. 

The surrounding provisions reinforce that conclusion. Section 208(d)(5)(A)(v) authorizes dismissal or other 
sanctions when an applicant fails, without authorization or exceptional circumstances, “to appear for an 
interview or hearing.”21 Congress would not have prescribed consequences for an applicant’s failure to 
attend the interview or hearing while silently leaving the government free to withhold both. DHS’s 
interpretation gives mandatory effect to the applicant’s obligation to appear but treats the government’s 
corresponding obligation to provide the proceeding as optional. Nothing in the statutory text supports 
that asymmetry. Nor can DHS rely on the possibility of a later EOIR proceeding to satisfy the statute. The 
statutory phrase “interview or hearing” reflects the two established adjudicatory paths: an asylum-office 
interview for an application within USCIS’s jurisdiction or an immigration court hearing for an application 
within EOIR’s jurisdiction. It does not authorize a third path consisting of paper review, summary referral, 
and the possibility that a different agency may later hear the claim. 

Furthermore, the BIA now expressly permits immigration judges to pretermit asylum applications without 
a full evidentiary hearing where the written allegations, accepted as true, do not establish prima facie 
eligibility (see Matter of H-A-A-V-, holding that an immigration judge may pretermit an application 
“without a full evidentiary hearing on the merits” and explains that immigration judges need not hold 
merits hearings on applications deemed incomplete or legally insufficient). 22  DHS cannot justify 
eliminating the first proceeding on the premise that the second will cure the deprivation when binding 
agency precedent affirmatively permits EOIR to decide cases without that second proceeding. The IFR is 

 
18 8 C.F.R. § 208.9(b); see Affirmative Asylum Referrals Without Interview, 91 Fed. Reg. 47,101, 47,110–13 (July 28, 2026). 
19 8 U.S.C. § 1158(d)(1), (5)(A)(ii)–(iv). 
20 See Affirmative Asylum Referrals Without Interview, 91 Fed. Reg. 47,101, 47,105, 47,107 & n.21 (July 28, 2026). 
21 8 U.S.C. § 1158(d)(5)(A)(v). 
22 Matter of H-A-A-V-, 29 I. & N. Dec. 233, 234–35, 238 (B.I.A. 2025); see also Matter of C-A-R-R-, 29 I. & N. Dec. 13, 15 (B.I.A. 
2025). 
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noticeably silent about the seismic effects on asylum seekers of recent Board decisions that allow (and 
indeed, encourage) the pretermission of asylum applications before EOIR. 

Even where EOIR ultimately conducts a hearing, it is not an equivalent substitute for the lost asylum 
interview. A removal hearing is adversarial, may involve DHS opposition and cross-examination, and 
occurs only after USCIS has transferred the applicant into removal proceedings. The asylum interview, by 
contrast, is non-adversarial and is expressly designed to “elicit all relevant and useful information bearing 
on the applicant’s eligibility for asylum.” 23  Congress’s use of two different terms (“interview” and 
“hearing”) recognizes these different procedures; it does not render them interchangeable after the 
agency with initial jurisdiction has declined to hear the applicant. 

B. Discretionary referral without an eligibility determination reverses the statutory 
sequence and prevents reasoned decision-making 

The IFR separately authorizes an asylum officer to refer an application based solely on the conclusion that 
the applicant “does not merit a grant as a matter of discretion,” without first determining whether the 
applicant is statutorily eligible for asylum.24 DHS acknowledges that USCIS historically instructed asylum 
officers to determine statutory eligibility before addressing discretion, but asserts that no statute or 
regulation requires that sequence.25 That assertion overlooks both the structure of the INA and binding 
agency precedent governing the exercise of asylum discretion. INA § 208(b)(1)(A) provides that DHS or 
the Attorney General “may grant asylum” if the adjudicator determines that the applicant is a refugee. 
Statutory eligibility is therefore the predicate that opens the discretionary inquiry. The BIA has described 
the same sequence: an applicant first establishes eligibility for asylum, after which the adjudicator 
determines whether asylum should be granted in the exercise of discretion.26 

Even more fundamentally, an adjudicator cannot conduct the discretionary analysis required by the BIA’s 
precedential decision in Matter of Pula, 19 I&N Dec. 467 (BIA 1987) without developing and evaluating 
the facts bearing on eligibility. Pula requires consideration of the totality of the circumstances, including 
the applicant’s flight from the country of persecution, conditions encountered in transit, family and other 
ties, humanitarian considerations such as “tender age” and poor health, and the nature of any adverse 
conduct. Most importantly, Pula instructs that “the danger of persecution should generally outweigh all 
but the most egregious of adverse factors.”27 The nature and severity of the persecution feared are thus 
not collateral to discretion; they may be the considerations entitled to the greatest weight. The IFR 
nevertheless permits an officer to reach an adverse discretionary conclusion without interviewing the 
applicant and without determining the nature, severity, or legal significance of the persecution feared. 
That is not balancing. It allows an officer to identify an adverse fact on the face of a written record while 
failing to provide a procedure for eliciting the favorable facts against which Pula requires that fact to be 
weighed. A discretionary determination made without developing one side of the balance is necessarily 

 
23 8 C.F.R. § 208.9(b). 
24 8 C.F.R. § 208.9(a)(2); 91 Fed. Reg. at 47,128. 
25 91 Fed. Reg. at 47,102, 47,107. 
26 8 U.S.C. § 1158(b)(1)(A); Matter of Pula, 19 I. & N. Dec. 467, 471–72 (B.I.A. 1987). 
27 Matter of Pula, 19 I. & N. Dec. at 473–74. 
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incomplete and risks treating the presence of any adverse consideration as dispositive, which is the very 
approach Pula rejected. 

This defect is especially pronounced in children’s cases. W.’s risk of forced marriage and further FGM-
related harm, T.’s persecution arising from his mother’s political imprisonment, and K.’s extreme difficulty 
in talking about the horrific sexual abuse she endured at the hands of a trusted parent starting at the 
young of 6 are not merely facts relevant to statutory eligibility. They are powerful humanitarian 
considerations in the discretionary analysis. Pula expressly recognizes tender age and health as relevant 
favorable factors and requires the risk of persecution to be weighed against adverse considerations. Yet 
an officer cannot rationally evaluate those factors without eliciting the child’s experiences, understanding 
the effects of trauma, and determining the nature and severity of the feared harm. The IFR does not 
establish standards governing when an officer may conclude, from the papers alone, that an applicant 
fails to merit asylum. Instead, DHS states that USCIS will develop future guidance for referrals and 
authorizes referral on discretionary grounds without requiring a credibility determination or an 
interview.28 The result is standardless discretion exercised on an intentionally incomplete record. 

DHS’s conclusory statement that no statute or regulation requires eligibility determination before 
discretion does not grapple with Pula, the agency’s longstanding sequencing practice, or the practical 
impossibility of weighing persecution and humanitarian considerations without developing the underlying 
facts. By abandoning that settled practice without addressing the binding precedent that made the 
practice necessary, DHS has failed to supply a reasoned explanation for its change in position. The IFR’s 
discretionary-referral provision is therefore contrary to the INA and arbitrary and capricious. 

V.  DHS Failed to Consider Less Intrusive Alternatives, Prior Regulatory 
Findings, and the Rule's Critical Consequences 

An agency must examine the relevant data, consider important aspects of the problem, address 
reasonable alternatives, account for serious reliance interests, and explain departures from prior policy. 
It may not rely on factors Congress did not intend it to consider or offer an explanation that conflicts with 
the evidence before it. The IFR fails these basic requirements. 

A. DHS failed to consider the rule's effects on children and trauma survivors 

DHS expressly recognizes that some applicants may be more comfortable and more forthcoming about 
sensitive facts in a face-to-face, non-adversarial interview. Yet the agency does not analyze which 
applicants most need that setting, quantify the child population at risk, discuss developmental barriers, 
evaluate trauma-related delayed disclosure, or explain why a discretionary possibility of interview 
adequately protects them in conformity with the controlling statute. It identifies no consultation with 
child-welfare experts, youth representatives, clinicians, or organizations that regularly prepare children 
for asylum interviews. The omission is especially serious because it flies in the face of the clearly stated 
purpose of the governing statute. The TVPRA puts unaccompanied children at the center of the 

 
28 91 Fed. Reg. at 47,111–12, 47,128. 



185 West Broadway 

New York, NY 10013 

t 212-324-6558 | f 347.368.2213 

www.safepassageproject.org 
 

13 
 

affirmative-jurisdiction framework. A rule altering that framework must grapple with how children use it. 
DHS's family assessment, which concludes that the rule does not negatively affect family well-being, is not 
a substitute for an analysis of the impact on unaccompanied children. 

The individual experiences of Safe Passage Project clients summarized above supply, in small part, some 
of the analysis that the rule lacks. Trauma can prevent disclosure; family abuse can make adult questioners 
difficult to trust; developmental limitations can obscure legal relevance; mental health symptoms can 
affect memory and presentation; and a child's apparent omission may itself demonstrate vulnerability. 
DHS cannot rationally conclude that paper screening is a reliable proxy for an interview without 
confronting these facts, so it has chosen to omit them entirely from its analysis. 

B. DHS's efficiency rationale ignores system-wide costs and contradicts its own 
concessions 

The rule frames the USCIS backlog as the relevant problem and treats work shifted to EOIR as largely a 
redistribution of responsibility. EOIR reported 3,469,569 pending cases through the third quarter of fiscal 
year 2026, including 16,560 pending unaccompanied-child cases; the median pending time for UC cases 
was 2,398 days.  Sending additional cases into that system does not eliminate adjudicative work. It merely 
transfers factual development from trained asylum officers to immigration judges, government trial 
attorneys, interpreters, clerks, counsel, and appellate bodies. The agency concedes that some cases USCIS 
could have granted will be referred, that DOJ may incur new costs, and that the change may improve only 
USCIS's workload rather than system-wide efficiency. It nevertheless calls mistaken referrals rare because 
officers will review the paper record and retain discretion to interview. That conclusion assumes the 
answer to the central question: whether a paper record is sufficient to identify the cases that require 
testimony. For K., the paper omission may conceal the strongest part of her claim - the profound and last 
psychological damage that she has suffered as a result of the sexual abuse she endured. For J., the facts 
presented on the page may appear disconnected until questions reveal the underlying political pattern. 
The existence of discretion to interview is no meaningful safeguard without criteria requiring its exercise 
in such circumstances. 

DHS also claims that applicants referred sooner will escape legal limbo and preserve evidence. For many 
children, accelerated referral has the opposite effect. It compresses the period in which trust can develop, 
forces counsel to prepare a full litigation record without a predictable interview date, and may fast-track 
a child into proceedings before parallel relief—such as Special Immigrant Juvenile Status—can be 
completed. The agency did not compare those costs to the purported benefit. 

C. DHS relied on unsupported assumptions about merit, safety, and the value of 
testimony 

The IFR repeatedly distinguishes "meritorious" applications from those supposedly destined for referral 
before an interview occurs. But the rule creates no validated screening method, error-rate analysis, 
quality-control protocol, or child-specific standard capable of making that distinction from a form and 
documents alone. It does not estimate the number of paper referrals based on the merits, although that 
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category may sweep broadly. The public-safety justification is similarly overinclusive. USCIS already 
possessed authority to issue a Notice to Appear in an individual case presenting an articulable safety 
concern. The rule instead removes interviews from categories that include ordinary merits disputes and 
discretionary balancing. DHS identifies no evidence that traumatized children or the broad class of 
applicants affected by paper referral create safety risks in USCIS interview spaces, and no reason targeted 
security measures would be inadequate. 

DHS's treatment of testimony is also internally inconsistent. In rejecting a 30-minute screening alternative, 
DHS reasons primarily from one-year-deadline cases and asserts that interview testimony rarely 
overcomes that deadline. But unaccompanied children are fully exempt from that deadline. The agency 
cannot extrapolate from a ground inapplicable to UCs to conclude that testimony lacks value in child 
merits cases involving careful considerations of nexus, state protection, internal relocation, severity and 
of persecution, trauma, or discretion. 

D. DHS did not adequately explain its change in position or address reliance interests 

When an agency changes policy, it must acknowledge the change and provide a reasoned explanation; 
when prior policy engendered serious reliance interests, those interests must be considered.  For decades, 
the asylum interview shaped how applicants, legal-services organizations, and pro bono attorneys 
prepared affirmative claims. Counsel reasonably expected to update evidence in advance of a known 
interview date and to use that interview to clarify the form. Organizations structured training, staffing, 
funding, and representation agreements around the non-adversarial forum. 

The IFR recognizes that applicants became accustomed to presenting their claims to an asylum officer and 
may have personal interests in face-to-face disclosure. But it reduces reliance to preference, then says 
applicants may “supplement at any time.” That response ignores pending cases filed years earlier, before 
applicants had reason to treat the initial paper submission as the last word; children who cannot 
reasonably disclose traumatic histories on command; and the ethical and resource consequences of an 
unplanned transfer to court. Additionally, USCIS’s argument that applicants “may supplement at any time” 
runs directly counter to a new policy that USCIS announced on August 21, 2026, limiting the submission 
of evidence in support of an asylum claim to “14 days before the date of [a] scheduled asylum interview,” 
and stating that “[e]vidence submitted less than 14 calendar days from your scheduled interview may not 
be included with your asylum application.”29 

E. DHS rejected alternatives on grounds that do not address child cases 

DHS considered only the status quo, a short-form 30-minute screening interview, and enhanced form-
completeness review. It rejected short interviews because they still require officer and interpreter time 
and because testimony purportedly rarely changes one-year-deadline outcomes.  That analysis does not 
evaluate a targeted interview protection for unaccompanied children, trauma survivors, applicants with 

 
29 USCIS, “Alert: Updated Evidence Submission Policy for Affirmative Asylum Applicants” (Aug. 21, 2026), available at 
https://www.uscis.gov/humanitarian/refugees-and-asylum/asylum (last visited Sep. 9, 2026). 

https://www.uscis.gov/humanitarian/refugees-and-asylum/asylum
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cognitive or communication disabilities, or cases in which eligibility turns on testimony rather than a bar 
that can easily be determined based on documents alone. 

Obvious, less harmful alternatives include a categorical exception to the IFR that ensures interviews for 
UCs and minors; short interviews limited to identified concerns; supervisory  approval; telephonic or video 
interviews when safe and appropriate; and pilot programs with error-rate review before national 
implementation. DHS did not evaluate any of these options. 

The agency's rejection of enhanced completeness screening is revealing. DHS worried that stricter form 
rules could reduce access for vulnerable applicants with literacy, language, or legal-aid barriers. Those 
same barriers make paper-only referral dangerous. The IFR avoids rejecting an incomplete application at 
intake only to allow the incompleteness to support later referral into removal proceedings. That is not a 
rational protection for vulnerable applicants. 

F. The rule's unbounded discretion invites inconsistent and opaque adjudication 

The regulation authorizes paper referral across broad categories and allows future policy guidance to 
prioritize cases based on “evolving trends and agency priorities.” It does not require USCIS to disclose the 
screening criteria, explain why an interview was unnecessary, identify the evidence considered, or provide 
a credibility assessment in the referral letter. Two identically situated children may therefore receive 
wholly different processes without a transparent basis. 

Removing the credibility assessment compounds the problem. Even when credibility is not the stated 
ground for referral, an officer's view of whether the paper account is plausible, coherent, or sufficiently 
detailed may influence a merits-based or discretionary referral. A reasoned letter should reveal that 
influence so the applicant can correct error and EOIR can understand what USCIS actually decided. 
Administrative efficiency does not justify obscuring the basis of a decision that triggers removal 
proceedings. 

VI.  DHS Cannot Forgo Meaningful Public Notice and Comment for a Rule 
That Fundamentally Transforms the Asylum System 

A. The procedural rule exception does not apply because the IFR has monumental 
substantive effects 

The APA generally requires an agency to publish a proposed rule, provide a meaningful opportunity for 
public comment, consider the submissions, and publish the final rule at least 30 days before it takes 
effect.30 DHS did none of those things before changing a decades-old asylum process for pending and 
future cases. Instead, it invoked the exception for rules of agency organization, procedure, or practice and 
requested comments only after the rule became effective. The mere label applied to a rule does not 
control. In the D.C. Circuit, the question is whether a rule genuinely regulates internal procedure or 
instead changes the rights and interests of affected parties with substantive effects sufficiently grave that 

 
30 5 U.S.C. § 553(b)-(d); see Perez v. Mortgage Bankers Ass'n, 575 U.S. 92, 96 (2015). 
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notice and comment is needed.31 The IFR crosses that line many times over. It removes a previously 
guaranteed adjudicatory process; authorizes referral based on an undeveloped written record; changes 
the first adjudicatory forum selected by Congress for unaccompanied children; accelerates placement in 
removal proceedings; increases the burden and cost of representation; changes how and when evidence 
must be prepared; and may deprive an applicant of any opportunity to present their case on the merits if 
EOIR later decides to pretermit the case. 

DHS itself treats the change as outcome-significant. It says no-interview referral will accelerate the 
resolution of claims it deems non-meritorious, move certain applicants through the removal process 
faster, redirect officer resources toward cases USCIS considers meritorious, and affect at least hundreds 
of thousands of pending cases. A rule designed to sort applicants into materially different adjudicative 
tracks based on an officer's paper assessment is not merely an internal administrative instruction 
governing office workflow. 

The retroactive application to pending cases makes the substantive effect even clearer. Applicants and 
counsel prepared cases around a regulatory structure in which an interview would provide an opportunity 
to clarify, update, and testify. The IFR changed the evidentiary consequences of already-filed applications 
overnight. The very purpose of a pre-promulgation comment period is to allow children, service providers, 
trauma experts, and other affected stakeholders to identify harms before DHS imposed them. 

B. The foreign-affairs exception does not justify immediate implementation 

DHS alternatively invokes the APA's foreign-affairs exception. That exception is construed narrowly; 
routine immigration regulation does not become a foreign-affairs function merely because migration has 
international dimensions or because an administration identifies immigration as a policy priority. The 
agency must identify a sufficiently direct connection to foreign-affairs functions and consequences from 
ordinary notice and comment, not rely on generalized assertions.32 

The IFR regulates domestic allocation of cases between USCIS and EOIR. Its stated mechanisms are backlog 
management, officer time, interview scheduling, and referral practices. DHS does not identify a diplomatic 
commitment that required the rule to take effect on July 28, 2026, explain how a 30- or 60-day comment 
period would have impaired negotiations, or show that interviewing unaccompanied children threatens a 
foreign-policy objective. Domestic administrative convenience is not a plausible ground for invoking the 
foreign-affairs exception. 

C. Post-promulgation comments are not an adequate substitute 

A request for comments after implementation does not cure the defect. Once an agency has announced 
and operationalized a policy, institutional momentum makes revision less likely and affected people bear 
the rule's consequences while the agency considers whether to change course. For a child referred to 

 
31 JEM Broad. Co. v. FCC, 22 F.3d 320, 326-27 (D.C. Cir. 1994); Electronic Privacy Information Center v. U.S. Department of 
Homeland Security, 653 F.3d 1, 5-7 (D.C. Cir. 2011); Batterton v. Marshall, 648 F.2d 694, 707-08 (D.C. Cir. 1980). 
32 5 U.S.C. § 553(a)(1); American Association of Exporters & Importers-Textile & Apparel Group v. United States, 751 F.2d 1239, 
1249 (D.C. Cir. 1985) (requiring a foreign-affairs function and a likelihood that public rulemaking would provoke definitely 
undesirable international consequences). 
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EOIR without interview, later amendment cannot restore the lost opportunity, reverse litigation expenses, 
or undo the psychological effects of abrupt placement in adversarial proceedings. 

DHS should suspend the IFR, return to the prior rule while it considers comments, publish any proposed 
change with the implementation guidance and data necessary for meaningful review, and provide a new 
comment period before taking final action. 

VII.  The Proposed Rule Will Deter Children from Seeking Asylum 
Protection and Undermine Access to Justice 

A. Paper-only screening penalizes delayed and developmentally limited disclosure 

The Form I-589 asks applicants to summarize complex experiences within a legal framework many adults 
do not understand. For a child, the mismatch is even greater. A young person may not know what counts 
as persecution, who qualifies as a government actor, why motive matters, or how to explain membership 
in a family or other social group. The form cannot observe hesitation, rephrase a question, respond to a 
child’s confusion, or create the rapport needed for disclosure. 

Under the IFR, counsel must choose between filing a timely application before a child is ready to disclose 
their story, or delaying filing while trauma-informed interviewing and rapport-building work with the child 
continues. The first choice risks paper referral on an incomplete record; the second may create other 
procedural or practical risks. The rule thus converts a protective filing into a potential trap. 

B. Referral imposes an adversarial process that many children cannot navigate 

Immigration court requires pleadings, applications for multiple forms of relief, evidentiary submissions, 
legal briefing, direct examination, cross-examination, and compliance with court-specific deadlines. DHS 
is represented by trained counsel. The child is not guaranteed appointed counsel. Even with 
representation, a contested hearing can be frightening and retraumatizing. 

The non-adversarial asylum interview does not eliminate the difficulty of recounting harm, but it is 
designed to reduce it. The officer's role includes eliciting relevant testimony rather than impeaching the 
applicant. For K. struggling to put her traumatic experience of childhood sexual abuse into words, that 
distinction can determine whether the abuse is disclosed at all. For J., it can determine whether a child’s 
isolated memories of traumatic events are understood as a politically motivated course of persecution. 
For Z. and F., it can determine whether anxiety, depression, and trauma are accommodated and 
considered rather than misread. 

C. The rule will reduce representation capacity for legal services organizations serving 
vulnerable minors and destabilize existing cases 

The IFR requires legal services organizations to treat every pending application as potentially referable at 
any moment. Counsel must continually update personal declarations, country conditions, expert 
evidence, translations, and legal theories without a scheduled interview as the organizing deadline. 
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Organizations must recruit and train attorneys for removal defense, appeals, and related forms of 
protection or withdraw from cases when resources or funding do not permit expanded representation. 

The plaintiffs’ complaint in a case currently pending before the U.S. District Court for the District of 
Columbia describes these same organizational harms and explains that representing a child in immigration 
court is substantially more resource-intensive than representation before the asylum office. 33  Safe 
Passage Project's extensive experience representing children confirms that the result will not be greater 
efficiency. Scarce pro bono and nonprofit capacity will be diverted to defensive litigation, reducing the 
number of children who can receive any form of counsel at all. 

D. Shifting cases to EOIR compounds, rather than resolves, delays 

As of the third quarter of fiscal year 2026, EOIR reported more than 3.46 million pending cases and more 
than 2.32 million pending asylum applications. UC cases had a median pending time of roughly 6.6 years.34 
Those figures undermine the suggestion that immediate referral reliably offers quicker resolution. A child 
may lose the specialized USCIS opportunity only to enter a larger backlog, face repeated hearings, and live 
for years under the threat of removal. 

Efficiency must be measured across the protection system and against accurate outcomes. A mistaken 
referral of a grantable child case consumes USCIS screening time, EOIR time, DHS trial-attorney time, 
interpreter time, counsel time, and possibly BIA and federal-court resources. The most efficient 
disposition is that reached by a trained asylum officer in a focused, well-conducted interview. 

VIII.  Requested Action and Conclusion 

For the reasons above, Safe Passage Project urges DHS to withdraw the IFR and restore the pre-July 28, 
2026 regulations. Because the rule is already effective and continues to threaten irreversible procedural 
harm, DHS should immediately stay implementation while considering comments and should rescind any 
no-interview referrals already issued under the IFR unless the applicant knowingly requests otherwise 
after consultation with counsel. 

If DHS nevertheless retains any paper-referral authority, it should adopt all of the following safeguards. 
These measures would not cure the rule's fundamental legal defects, but they would reduce its most acute 
harms for unaccompanied children: 

1. Categorical protection for children. Require an asylum interview for every asylum applicant who 
filed their Form I-589 with USCIS after being classified as an unaccompanied child upon their initial 
entry to the United States, in compliance with the settlement order in J-O-P- v. DHS and the 
implementing USCIS policy memorandum.35 

 
33 Complaint ¶¶ 101-15, Immigration Equality, et al. v. Mullin, No. 1:26-cv-02921/ 
34 EOIR, Pending Cases, New Cases, and Total Completions; EOIR, Total Asylum Applications; EOIR, Median Unaccompanied 
Alien Child (UAC) Case Completion and Case Pending Time (data generated July 24, 2026). 
35 Order of Settlement Agreement, J.O.P. v. DHS, No. GJH-19-1944, (D. Md. Dec. 21, 2020); USCIS, HQ-RAIO 120/12a, Revised 
Updated Procedures for Determination of Initial Jurisdiction over Asylum Applications Filed by Unaccompanied Alien Children 
and Implementation of the J.O.P. Settlement Agreement (Oct. 30, 2026). 
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2. Trauma and disability protection. Create a presumption of interview for applicants whose filings 
indicate sexual or gender-based violence, trafficking, torture, severe family violence, mental-
health conditions, cognitive disability, or other barriers to written disclosure. 

3. Protection for pending cases. Do not apply any no-interview rule to applications filed before the 
effective date of a valid final rule. At minimum, provide individualized notice and a reasonable 
transition period of no less than 180 days. 

4. Notice of the proposed basis. Before referral, issue a written notice identifying every statutory, 
merits, or discretionary concern; the material evidence relied upon; and the facts USCIS believes 
are missing or adverse. 

5. Meaningful opportunity to respond. Provide at least 90 days for a represented child—and longer 
for good cause—to submit declarations, evaluations, country evidence, and legal argument. Do 
not treat silence after a general web notice as waiver. 

6. Mandatory interview when facts matter. Require an interview whenever testimony could 
potentially clarify material facts, credibility, nexus, state protection, internal relocation, a 
statutory exception, a bar, or discretionary equities. Any reasonable doubt must be resolved in 
favor of interview. 

7. Merits-first adjudication. Prohibit discretionary referral unless USCIS first determines refugee 
status and all other eligibility questions, develops the record by assessing and documenting 
favorable and adverse factors, and performs the proper balancing required by Matter of Pula. 

8. Reasoned written decision. Preserve the credibility assessment and require the referral notice to 
explain why the application cannot be granted, why any response was insufficient, and why an 
interview would not change the outcome. 

9. Supervisory and specialized review. Require approval by a supervisor trained in children's claims 
before any no-interview referral involving a current or former UC, and establish review by a child-
asylum specialist where trauma or lack of competency is indicated. 

10. Transparent criteria and data. Publish all referral guidance for notice and comment; prohibit 
unpublished categorical criteria; and report referrals by age at filing, UC status, basis, 
representation, RFE use, interview request, and ultimate EOIR outcome. 

11. No adverse inference from brevity or omission. Direct officers not to infer lack of credibility, lack 
of merit, or negative discretion from a child's failure to provide detail without first offering a 
developmentally appropriate interview. 

12. Pilot and independent evaluation. Test any narrower program prospectively, with public metrics, 
error review, and an external child-welfare and due-process assessment before broader use. 

Conclusion 
The IFR treats the asylum interview as an avoidable administrative cost. For unaccompanied children, it is 
a congressionally mandated protection and an indispensable method of accurate adjudication. The 
experiences of Safe Passage Project's clients detailed above show why. A child may need months to 
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disclose sexual abuse, may not understand that violence against a parent is political persecution, may 
recount traumatic events out of sequence, or may be unable to explain legal concepts on a form. A trained 
asylum officer can ask the next question. A paper record cannot. 

DHS cannot solve one backlog by stripping vulnerable applicants of the process most likely to identify 
grantable claims and shifting their cases into an even larger adversarial docket. Nor may it impose that 
transformation immediately, without prior public participation, reasoned consideration of children, or 
meaningful protection for reliance interests. Safe Passage Project therefore respectfully requests that DHS 
suspend and withdraw the IFR, restore interviews, and engage in lawful notice-and-comment rulemaking 
centered on accuracy, child safety, and Congress's protective design. 

Respectfully submitted, 

 

SAFE PASSAGE PROJECT 
185 West Broadway 
New York, NY 10013 

 


	Executive Summary
	Organizational Interest and Experience
	I.  Summary of the Interim Final Rule's Scope and Changes
	II.  Unaccompanied Children Are Entitled to Heightened Protections in
	Applying for Asylum Under U.S. Law
	III.  Restricting Access to Asylum Interviews for Unaccompanied Children
	Contravenes the TVPRA's Purpose of Ensuring Greater Protections for Unaccompanied Child Asylum Seekers
	A. Congress deliberately created a distinct, child-protective asylum process for unaccompanied children
	Congress translated that purpose into concrete procedural protections. Section 235(d)(8) of the TVPRA provides that applications for asylum and other forms of relief from removal in which an unaccompanied child is the principal applicant “shall be gov...
	The grant of initial jurisdiction to asylum officers must be read as part of this integrated protective scheme. Congress placed initial consideration of UC asylum applications with a corps of officers trained to conduct non-adversarial interviews, eli...
	B. Referral without an interview deprives unaccompanied children of the meaningful initial consideration Congress assigned to asylum officers
	INA § 208(b)(3)(C) provides that an asylum officer “shall have initial jurisdiction over any asylum application filed by an unaccompanied alien child,” regardless of whether the application was filed under the ordinary asylum provisions or in expedite...
	The IFR impermissibly collapses those two stages into one. Under the IFR, an asylum officer may review an unaccompanied child’s papers, decline to conduct an interview, and refer the application directly to the immigration court based on supposed inel...
	As if this were not enough, the IFR’s treatment of UCs confirms the conflict. DHS concedes that unaccompanied children cannot be referred without interview based on the one-year deadline, but expressly permits their referral on supposed merits, bar, a...

	IV.  USCIS Does Not Have Authority To Fundamentally Restructure the Two-Part Asylum System That Congress Created For Unaccompanied Children
	V.  DHS Failed to Consider Less Intrusive Alternatives, Prior Regulatory
	Findings, and the Rule's Critical Consequences
	VI.  DHS Cannot Forgo Meaningful Public Notice and Comment for a Rule
	That Fundamentally Transforms the Asylum System
	A. The procedural rule exception does not apply because the IFR has monumental substantive effects
	B. The foreign-affairs exception does not justify immediate implementation
	C. Post-promulgation comments are not an adequate substitute

	VII.  The Proposed Rule Will Deter Children from Seeking Asylum Protection and Undermine Access to Justice
	A. Paper-only screening penalizes delayed and developmentally limited disclosure
	B. Referral imposes an adversarial process that many children cannot navigate
	C. The rule will reduce representation capacity for legal services organizations serving vulnerable minors and destabilize existing cases
	D. Shifting cases to EOIR compounds, rather than resolves, delays

	VIII.  Requested Action and Conclusion
	Conclusion


